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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE(S), UDALGURI. 

 

 

 Present: ARPITA KAR, A.J.S., SDJM(S), Udalguri. 

                

  

M.R. Case NO. 03/19 

U/S 125 Cr.P.C. 

 

                 Smti. Tolun Boro. 

                         ................. 1st Party.  

 Vs 

              Sri Upen Daimary. 

              ................. 2nd Party. 

 

 

Advocate Appeared:- 

For 1st Party: Sri B.K. Chetri, Smt. D. Deka. 

For 2nd Party: Sri J.K. Brahma, Smt. L. Das. 

 

Evidences recorded on: 28.03.2019, 03.04.2019. 

Arguments heard on: 09.04.2019 

Judgment delivered on:  23.04.2019 

                             

J U D G M E N T 

 

1.  This is a case u/s 125 Cr.P.C. filed by Smti. Tolun Boro 

(hereinafter called as the 1st party) claiming maintenance from her 

husband namely Sri Upen Daimary (hereinafter called as the 2nd  

party). 

  

2. Brief case of the 1st party is that she was married to the 

2nd party in the year 2011 on Assamese calendar date 20 Magh as 

per Hindu religious rites, customs and ceremonies. They lived 

happily for about 1 year but after 1 year of their marriage, the 2nd 

party under the instigation of his parents used to torture and 

assault the 1st party by demanding dowry. As the 1st party failed 

to fulfil his dowry demands, the 2nd party used to assault her and 

also did not give her food and clothing. On 08/08/2012, a girl 

child, named Lilamoni Daimari was born out of their wedlock who 
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is presently 6 yrs. Even after the birth of the child the 2nd party 

used to assault the 1st party and he also did not give any 

maintenance for their child. There was also a village meeting 

regarding the matter where the 2nd party gave word that he would 

not assault the 1st party anymore but again from the next day 

onwards he started harassing her. On 10/10/216 at about 10.00 

A.M. the 2nd party badly assaulted the 1st party and drove her out 

of his house and threatened her to death if she returns back. So, 

out of fear the 1st party took shelter at her maternal home along 

with her child and since then the 2nd party has neither enquired 

about the 1st party nor he gave any maintenance to the 1st party 

and their girl child. The 1st party also lodged an FIR before the 

Khairabari police station on the next day for which a case was also 

going on at Udalguri court. The 2nd party is a fit person and does 

farming and other business as well. The 2nd party owns about 4 

bighas of land and earns about Rs.25,000/- to Rs.30,000/- per 

month and the 2nd party is fit person to pay maintenance to the 1st 

party and her minor daughter. Hence, the 1st party has prayed for 

an amount of Rs.5000/- per month for herself and an amount of 

Rs.5000/- per month for her child i.e., a total amount of 

Rs.10,000/- per month as maintenance. 

 

3. The 2nd party contested the case by filing written 

statement.  

            In his written statement the 2nd party admitted the fact 

that 1st party is his wife and they are having a girl child in their 

wedlock.   

   While denying the allegations of torture, assault, driving 

the 1st party out his house due to illegal demand of dowry, the 2nd 

party contended that 1st party is a lady who wants a luxurious life 

and does not wish to do household works. But the financial 

condition of the 2nd party is terrible and he is somehow 

maintaining his parents and three other family members by 

working on daily wage basis. As the 2nd party is financially weak 
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he was unable to fulfil the luxury needs of the 1st party for which 

the 1st party used to quarrel with the 2nd party. On 10/11/2016 the 

1st party asked the 2nd party to go to shop and after he was gone, 

the 1st party along with their child went away to her maternal 

home without informing anybody. Although the 1st party lodged a 

false case against the 2nd party at Khairabari P.S. but he was 

acquitted by Hon’ble Court in that case and found not guilty. The 

2nd party tried to bring back the 1st party several times after she 

went to her maternal home but she denied coming back. The 1st 

party has voluntarily gone away from her matrimonial home for 

which she is not entitled for any maintenance. Moreover, the 2nd 

party does not possess any land of his own and somehow living 

his life by doing daily labour works. It is thus prayed for the 

dismissal of the petition for maintenance allowances by the 1st 

party.                                             

 

4. The 1st party in support of her claim examined herself as 

P.W. 1 and 1 other witness. The 2nd party examined himself as 

D.W.1 and 2 other witnesses. 

 

 

5. Heard argument from both sides. Perused the entire 

evidence on record. 

 

6. POINTS FOR CONSIDERATION: 

 

I .Whether having sufficient means the 2nd party neglected the 1st 

party who has no any income to maintain herself? 

 

II. Whether the 1st party left the company of the 2nd party without 

any reasonable ground? 

 

III. Whether the 1st party is   entitled to get maintenance u/s 125 

Cr.P.C.? 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

7. Now I want to discuss the prosecution evidence on record 

regarding point No. 1.  It is admitted fact that the 2nd party 
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married the 1st party and they are having a child in their wedlock 

who is presently a minor. The 1st party exhibited the school 

certificate of her daughter given by St. Paul’s School, Bengbari, 

and her school fee structure which are exhibited as Exbt.1 and 

Exbt.2 respectively. The 2nd party used to torture her by 

demanding money. He used to ask her to go away from his house. 

He used to assault her very badly. On being unable to bear his 

torture she left her matrimonial home in the year 2016. She had 

also lodged an FIR against the 2nd party. Since October 2016 she 

has been residing at her maternal home along with her daughter 

but the 2nd party neither enquired about her nor did he pay any 

maintenance to her. She stated that the 2nd party is a farmer and 

he earns about Rs.20,000-30,000/- per month and that she is 

unemployed. 

In her cross- examination she deposed that her husband is 

acquitted from the police case which was lodged by her against 

her husband. She has not mentioned about the dag and patta no. 

of the land possessed by the 2nd party. In her complaint petition 

she has mentioned that her husband is a farmer. She admitted 

that she has not mentioned specifically about the business of her 

husband. She stated that she goes to the church and is a 

Christian. She denied that as the 2nd party is poor hence she does 

not want to stay with him. Her husband is a Hindu. 

 

8. PW-2, Jayanti Basumatary, who is the sister of the 1st party 

supported the version of the 1st party in toto. She stated that the 

2nd party is a labour and earns Rs.11,000/--12,000/- per month. 

Though in her examination-in-chief she stated that the 1st party is 

unemployed but in her cross-examination she stated that the 1st 

party works in a hostel and earns about Rs.100/- daily. 

 

9. The 2nd party deposed as DW-1. In his deposition he admitted that 

the 1st party is his wife and they are having a female child in their 



Page 5 of 8 

 

 

 

wedlock. He deposed that neither he demanded any money from 

the 1st party nor did he ever assault her. This is a false case 

against him. He stated that he is a labour. The 1st party is 

presently not residing with him and as per his information she is 

also not staying at her maternal home. Although he went to bring 

the 1st party back but she denied coming back with him. As he is 

unable to provide a luxurious life to his wife hence she does not 

reside with him. 

 

In his cross examination he denied that he never went to 

bring his wife back. He admitted that no maintenance is paid by 

him to the 1st party and her child since the 1st party has left his 

house. He denied that he is having a good earning. 

 

10. D.W.-2 Bipin Mohilary and D.W.-3 Anil Mahilary supported the 

version of the 2nd party in toto. 

 

11. Thus from the pleadings and the evidence on record it is clear that 

the 2nd party has admitted in his cross-examination that he has 

not paid  maintenance to the 1st party or his minor child since the 

day the 1st party was residing at her maternal home. The 2nd party 

also has not submitted any evidence to show that the 1st party has 

got sufficient means to maintain herself. From this conduct of the 

2nd party it can be said that the 2nd party has neglected the 1st 

party who has no any income to maintain herself. The 2nd party is 

an able bodied person. So it becomes clear that the 2nd party after 

having sufficient means have neglected the 1st party.  

                  Point No. 1 is decided in favour of the 1st party. 

 

12.     Now let us discuss the evidence on record regarding 

point No. 2. The allegation of the 2nd party is that 1st party left his 

company without any reasonable ground.  But in her evidence the 

1st party has categorically stated that the 2nd party used to torture 

her and finally drove her out from her matrimonial home. The 
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other P.W. also corroborated her version in toto. The contention 

of the P.W.s could not be shaken in their cross-examinations also. 

Thus, I find no cogent evidence on record to disbelief the P.W.s. 

Hence, these grounds of torture were sufficient for the 1st party to 

leave the house of the 2nd party. 

                 Hence point No. 2 is also decided in favour of the 1st party.  

 

13. After going through the discussion and findings of above 

two points, I have found that the 1st party is entitled to get 

maintenance for herself and her minor child. Though the P.W.1 

has stated that the 2nd party is a farmer and earns about 

Rs.20,000/--30,000/- per month but the 2nd party has stated 

himself to be a labour and even the P.W.2 has supported this 

statement of the 2nd party and she has also stated that the 2nd 

party is a labour and he earns about Rs.11,000/--12,000/- per 

month. Thus it is seen that there are contrary statements about 

the occupation and earnings of the 2nd party and no specific prove 

of the monthly earning of the 2nd party could be produced by the 

1st party on record.  The 1st party claimed a total amount of Rs. 

10,000/-per month as maintenance for herself and her minor 

daughter but it is too high in absence of any specific materials on 

record with regard to the income of the 2nd party. Therefore, she 

could not be given the maintenance as claimed by her in this case. 

On the other hand the 2nd party is liable to maintain the 1st party 

and her minor child.           

                Point No. 3 is also decided in favour of the 1st 

party.  The 1st party is entitled to get maintenance u/s 125 Cr.P.C.  

 

14. Though the 1st party has stated herself to be unemployed 

but in her cross-examination the P.W.2 has deposed that the 1st 

party works in a hostel and earns about Rs.100/- daily, which 

shows that she has got some source of income. Hence, 

Considering the occupation of the 2nd party and considering all 

aspects of matter, including Exbt-2, more particularly the present 
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day cost index, I am of the considered opinion that if an amount 

of Rs. 1,000/- (Rupees One Thousand Only) per month is paid as 

maintenance to the 1st party and another amount of Rs.2000/- 

(Rupees Two Thousand only) per month is paid as maintenance 

for the minor child of the 1st party, Lilamoni Daimary, it would be 

just and proper maintenance allowance.  

O  R  D  E  R 

 

After going through the above discussions and findings on three 

different points I have found that the 1st party is entitled to get 

maintenance u/s 125 Cr.P.C. for herself and her minor child. 

Accordingly the 2nd party is directed to pay an amount of Rs. 

1,000/- (Rupees One Thousand only) per month to the 1st party 

and another amount of Rs.2,000/-(Rupees Two Thousand only) to 

the minor child of the 1st party, Lilamoni Daimary as maintenance. 

The 2nd party is directed to pay a total maintenance of Rs.3,000/-

(Rupees Three Thousand only) per month to the 1st party as 

maintenance for herself and her minor child. This order of 

maintenance allowance shall take effect from today i.e. 

23.04.2019.  

 

15. With the above direction this Misc case is disposed of on 

contest. 

 

16. A copy of judgment shall be given to the parties free of 

cost. 

 

    Given under my hand and seal of this Court on this the 23rd day 

of April, 2019 at Udalguri. 

 

 

 

 

Sub-Divisional Judicial Magistrate(S), 

Udalguri. 
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     A P P E N D I X. 

 

 

1. 1st PARTY WITNESSES:- 

     P.W.1: Smti. Tolun Boro. 

 P.W.2: Jayanti Basumatary 

   

 

2. DOCUMENTS EXHIBITED BY 1ST PARTY:- 

Exbt.1- School certificate of daughter of the 1st party. 

Exbt.2- School fee structure. 

 

3. 2nd PARTY WITNESSES:- 

D.W.1- Upen Daimary. 

D.W.2- Bipin Mohilary. 

D.W.3- Anil Mahilary. 

       

4. DOCUMENTS EXHIBITED BY 2nd PARTY :- 

     NONE. 

 

 

 

 

                                                                    

 

Sub-Divisional Judicial Magistrate(S), 

Udalguri. 

 

 

 

  

 

 

 

 

 


